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Passed by Shri Gyan C)hand Jain, Commissioner (Appeals)

Or
q

Arising out of OIO No. MP/199/DC/Div-IV/2022-23 MF: 04.01.2023 passed bY The DeputY
Commissioner1 CGST, Division-IV, Ahmedabad South.

at{}dont cET nTH ReF gaT Name & Address

Appellant
IVI/slVlanoj Kumar Keshavlal Kosti,
2664/5, Indira Nagar,
Near Water Tank, Lamk)ha,
Ahmedabad-382480.

qr{ atBa gW aMd aTe?T O atf,M 31jlm ,hVaT + d-q6 gU aTe?i th yfh qwf+erfh qt8
,raF{ IF? q+eFT aTMbTa cd wta liT !#wr Mr gW @ H©ar t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision applicationl as the
one may be against such order, to the appropriate authoritY in the following waY :

VH6 ©t©n vr !nOWT aT&qq

Revision application to Government of India:

(,) ## B$inn ?!@n af8RLIq. 1994 dT yEr am q8 =raN q:! wr?iF a VIi q =@ gTn q+
;i–gTn & ;r,m w+ $ d,nta SWwr aT&qq adIq nfen, 'wa wvHn, fOm q3r?iq mm
RvT,T,’ ’M +Md, an OIl WH, dvR Tjnt, q{ it,,R : 110001 qt dt aTqT mfR I

[? i n i S t r J!ho? I: : : if:c: r E ::: S Fr1 :1? : tI:v: : S E : it : CJFIg:y ]:oe:£cBoevJ bol iUS iSbrEEiS : :::YtPBF: bT Upn\;
Delh i - 1 10 001 under Section 35EE of the CEA 1944 in respect of the following casel governed bY fipst

proviso to sub-section (1) of Section-35 ibid :

(ii) qe qT,T .a STR & TiNa + acr +$ BiFF OR ar+ e %a wwrR Tr aT ©T©r+ n
Ha w©rnq $ $@ q-61*111 q vra a afa SV ;iBf q, IIT fDTIit wsrTn qT ww ii qe gg RTa
or(lgA q ,iT R,!$-qvsFnvq'a XFM !A yRFvr d aTrSS! al
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(A)
: R d: : s;f in r E : :\t:a : i! Af : t : 1 i ; f : E: :J oi : 7leoIT: a:xI i:::: :\ : fatit ioouondt?woR ijin:troj££J£sl eS

to any country or territory outside India.

qR- q@h ,nT !qaTq Bq %n VHa=Bvrgt (+aa VT P nr) fhM R’w nana al(a)

(B) In case of goods exported outside India export to Nepal or Bhutan, without paYment of
duty

:::::b1:nT 1[11::r =1;( 1mrIF::1F)I ==;B !II::goIIP:bTIiR: :HI! ??;;?Tq \TI
afBPKn (d.2) 1998 gTn l09 gTn RW RR ’TV STI

(C)

Errii::t: U3)h : A;yoliqI : :TI:: f( IeiIi:: :: l;re :irTli: Ie:FJ eal J iI;rauj: :yr ): Jlo£J
of the Finance (No.2) Act, 1998.

SI,i,} A;,=H'= & = =;:=H
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(1 )

iTe: : :f::a::I)Tog : :i s:e: :{iF:edIf;Ijni ;u{! III :i:{ };I:A ;£i\;:hi::Iii:jnn !! i ;(
twa copies each of the OIO and Order-In-Appeal. It sO?uld also be ?ccpmp,anieod Ey_ e
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under SectIon
35 LEE of CEA1 19441 under Major Head of Account.

(2) m„in aTM Tb VM mg Ms wg 1@ aTa wd =iT BW& ©q jq mei 200{–+
SITaR ca \FTP dR \M ad Iq gchq Bh dRy +rana graF 1000/– cfl M W cfr vFR I

IEE I CEI : :o : Er!! ! adi E : : : : 1 1o P Fe : : cao:: q: : Bi : 70 : i/ =a=E : r£ftFes•ir?nYanY TSEll : Er:Tr: : re
than Rupees One Lac.

C)

MT !! ah, ##I S$an ?!@ Vt +n Vt wiNN WRTfh=nwr =B the ant@–
Appe31 to Custom, Excise, & Service Tax Appellate Tribunal'

(1 ) ## ssiTH ?!@ aifqPq a, 1944 dr gTn 35–a/35–g tB 3twin–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) iF== J)=+h=inn+IS:T,A
q 2ndT{TqTT/ W;Td qH / GHgT / PRWFR/ WWT$–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate THE?unal (CEFTAT) ?t
2d Floor,bahum£li Bhawan, Asarwa, Girdhar Nagarl Ahmedabad : 380004' in case of appeals
other than as mentioned in para-2(i) (a) above'



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominatq public sector bank of the -place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qft {HaTeHq #{ la aT&gt @TVHTM staT } HIT#FjgdTqHtBf§Rqfm ©TWTdR
w{ctu Or + fBRB +mr afb gw HW tB ste~sq 'ft faT-fbUT qa @T=f e w+ + fh
getIfjgEl aQdnq qlqlno quI tFt TO 3Flta vr tBdhl nvtHH tm pr arT+qq fhm \maT gI

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urgr@q ?!@Baf8fhm 1970 qwqf?ftfQe tHt ass!=r–1 th 3fwfa fqqtftH fW alaTI ST
arjqq vr qa3iTtvr qqTf+erfR fbhm nf%nrel =F aTe?T + + 7MB dt. TH yfhn s.6.50 iM
@qm@q ?!@rfa=w mrr dST afB{1\

a One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) §q3#rHE©evmdfq+fhfvT @qq mdfhid =& aiR Ht wm amfqafMaqTaT tai
WTT ?!@F, #nl wiRq ?!@ Pci #[@ t aNtMT ®TqTfhFVT (©nffBf©) f+m, 1982 $ fqfBa
it
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1u qjWTT ?!@ $#Nl BNrqq qIan qd MFR WMI BT=iTfe©WTMa, a
gfRaq-a tb ;iBid q + J®qi JI(Demand) IN ds(Penalty) ni 10% ={gmT @qT

afqqFf}17TaTfhr aftl©aq qf arTT lo wIg @iT } I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a WT WiTB W Gh +r©T®{ $ \iata, HTftm #F ’ VIki q8 gRT"(Duty Demanded)-
a. (Section)®SrrD#a§afqtRaqTftT;
s, fhaq@a+ae&fbedtqTfqi;
w +iae#fgefhB+tBTfhw6 bem+Infli.

Q q§q{©qr’dfBtr&nfl?r+q§8qgaTndtqanq,®'qTfbet @t+&fhqq§ad©afha=m
}.

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY confirmed bY
the Appellate Commissioner would' have to be pre-deposited, provided that the pre-
deposit amount shall- not exceed -Rs.10 Crores. It may be noted that the pre-deposit 18 a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rujes.

qu emin& vfg eniM yIn otulb &q# vdq!@GiWTq@rw @sQdIQd dd aT Hq ’Tq B®8T 10%

U„„,waTad&„,WBRaTRadT© WSb10% U=mRT?qRvrHq,atI

In view of above1 an appeal against this order shall lie before
10% of the duty demanded where duty or duty and penalty are in

penalty alone is in dispute,”



F.No. GAPPL/COM/STP/3213/2023-Appeal

V

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Manoj Kumar

Keshavlal Kosti, 2664/5, Indira Nagar, Near Water Tank, Lambha,

Ahmedabad-382480 (hereinafter referred to as “the Appellant”)

against Order-in-Original No. MP/ 199/DC/Div-IV/22-223 dated
04.01.2023 (hereinafter referred to as “the impugned order”) passed

by the Assistant Commissioner, Central GST, Division-IV (Narol)

Ahmedabad South (hereinafter referred to as “the adjudicating

authority”) .

2. Briefly stated, the facts of the case are that the Appellant were

not registered with Service Tax department holding PAN No.

CAWPJ3987L. As per the information received from the Income Tax
Department and on scrutiny of the data, it was noticed that the

Appellant had earned substantial income from service provided

during F.Y. 2015-16, however they failed to obtain Service- Tax

Registration and also failed to pay service tax on such income. The

Appellant were called upon to submit copies of relevant documents

for assessment for the said period, however, they neither submitIled

any required details/ docurnents nor did offer any

clarification/explanation regarding gross receipts from services

rendered/income earned by them.

/

a-

0

2.1. Subsequently, the appellant were issued Show Cause Notice

bearing F. No. 1V/Div-IV/SCN-487/2021-22 dated 22.04.2021

wherein it was proposed to:

a) Demand and recover an amount of Rs. 4,42,467/- for F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the
Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act) .

b) Impose penalty under the provisi .on 77 (1), 70 andDns 0
’£q€a da

i CEH)
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F.No. GAPPL/COiVI/STP/3213/2023-Appeal

78 of the Act.

3. The SCN was adjudicated ex-parte vide the impugned order
wherein:

a) The demand of service tax amounting tO Rs. 49429467/_ was

confirmed under proviso to Sub-Section (1) of Section 73 of the
Act along with interest under Section 75 of the Act for the

period from FY 2015- 16.

b) PenaltY amounting to Rs. 4,42,467/- was imposed under
section 78 of the Act.

''-,

a C) PenaltY amounting to Rs. 40,000/- was imposed under section

70 of the Act for non/late filing of ST-3 Return.

d) PenaltY amou}ning to Rs. 10,000/- was imposed under section

77(1) of the Act for failure to include the supply services in
their registration under the provision of 69 of the Act read with
Rule 4 of Service Tax Rules, 1994.

e) PenaltY amounting to 5000/- was imposed for not submitting
the documents when called for.

O
4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter ' alia, on the following grounds:

> The adjudicating authority erred in confirrning the demand

merely based on assumptions that total amount declared in

Income tax return becomes taxable under service tax despite
the fact that appellant has carried out activities which in

nature distribution of SIM Card and prepaid recharge on

behalf of Principal telecom operator which is exempted by
virtue of Entry 29(D of Mega Exemption Notification No.

25/2012-ST dated 20-06-2012. As .suchjlIe adjudicating

authority erred in confirming the dema2##Ff&#&Rnsidering
agEd @

5



F.No. GAPPL/COM/STP/3213/2023-Appeal

the nature of activities carried out by the Appellant. The
Appellant is engaged in the activities of distribution of SIM

Card and prepaid recharge on behalf of Principal Telecom

Operator which is exempted by virtue of Entry 29(D of Mega

Exemption Notification No. 25/2012-ST dated 20-06-2012.

> The adjudicating authority erred by imposing the penalty

under Section 78(1), of the Act despite the fact is no

suppression on the part of the Appellant.

> The adjudicating authority erred by confirming demand for the

period April 2015 to March 2016 which is time barred.

5. Personal hearing in the case was held on 12.10.2023. Sh.

Riddham Shah, C. A., appeared on behalf of the Appellant for

personal hearing and reiterated the content of the written

submission in the appeal .memorandum and requested to allow their

appeal.

/0,

6. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2015-16 .

0

7. 1 find that the Appellant have stated that the sale amount of
Rs. 30,51,500/- pertains to clause 29(D of Notification No. 25/2012-
ST dated 20.06.2012 (Mega Exemption Notification) which says

“Services by way of selling agent or a distributor of SIM Card or

recharge Coupons vouchers is exempt under Service Tax.” However,

whether the entire -turnover of Rs. 30,51,5t s to SIM Cardrl
1?'1

6
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of documents.

(

9.
aqm©d%RTZm Wim@TMien3tntwaf%§f$=#qrare1

termJhe appeal 81ed by the appellant stands disposed of in above

I' T. . -- i ’

/ }:>+1 iq T: 'Lo 'LI
qI Id=id #i

'Wm (&fM)
Date :2) .1@.2023

aAtte
C
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d.d. VTT.d,

By RPAD L SPEED POST

M/s' Manoi Kumar Keshavlal Kosti
2664/5, Indira Nagar> '

Near Water Tank? Lambha
Ahmedabad-382 480

To I

Appellant

a The DeputY Commissioner,
CGST, Division-IV) (Naro1)
Ahmedabad South

Respondent

Copy to: -

£HPH, S,Ur (HQ System), CGST, AhmedabadGrrnrd F{lp
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